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I APPELLANT'S BRIEF 
i No. 940451-CA 
I. JURISDICTION 
This is an appeal from an Involuntary Dismissal granted to 
Appellee, Sundance Development Corporation by the Fourth District 
Court, Utah County, State of Utah. The Supreme Court has 
jurisdiction pursuant to Utah Code Annotated §78-2-2, and has 
poured this over into the Court of Appeals pursuant to Utah Code 
Annotated §78-2a-3(2)(k). 
II. STATEMENT OF THE ISSUE 
1. Whether Appellant failed to exhaust his administrative 
remedies prior to bringing this action. 
Questions of whether a party has failed to comply with the 
requirements of a statute and the rules of civil procedure 
sufficient to justify dismissal are questions of law, and on 
appeal we accord no particular deference to the determinations 
of law made by the trial courts but review them for 
correctness. Avila v. Winn, 794 P.2d 20,22 (Ut 1990). 
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III. DETERMINATIVE PROVISIONS 
Utah Code Annotated §17-27-704(1)(a)(i) : Appeals. 
The applicant or any other person or entity adversely 
affected by a zoning decision administering or 
interpreting a zoning ordinance may appeal that decision 
applying the zoning ordinance by alleging that there is 
error in any order, requirement, decision, or 
determination made by an official in the administration 
or interpretation of the zoning ordinance. 
Utah Code Annotated §17-27-1001(1): Appeals. 
No person may challenge in district court a county's land 
use decisions made under this chapter or under the 
regulation made under the authority of this chapter until 
they have exhausted their administrative remedies. 
Utah Code Annotated §17-27-1002(1)-(a): Enforcement. 
A county, county attorney, or any owner of real estate 
within the county in which violations of this chapter or 
ordinances enacted under the authority of this chapter 
occur or are about to occur may, in addition to other 
remedies provide by law, institute: 
(i) injunctions, mandamus, abatement, or any other 
appropriate actions: or 
(ii) proceedings to prevent, enjoin, abate, or 
remove the unlawful building, use or act. 
Utah County Zoning Ordinance §2-2-B-1-2. Definitions. 
1 . Administrative Agency 
The Utah County Planning Director and his 
associated staff members (excluding the appointed 
Planning Commission). 
2. Administrative Officer 
The Planning Director, the Zoning Administrator, or 
any of their duly appointed designees. 
Utah County Zoning Ordinance § 7-11. Board of Adjustment 
Created, Members, Terms. 
A. There is hereby created a Board of Adjustment which 
2 
shall consist of five members (termed ff regular 
members11) appointed by the County Commission plus 
wherever number of alternate members the County 
Commission may appoint. The term of a regular 
member shall be for a period of five years and 
until their successors are appointed, and the term 
of an alternate member shall be for the time period 
specified at the time of appointment. For the 
first Board of Adjustment, the terms of the regular 
members shall be staggered so that the term of one 
member shall expire each year on December 31 . 
Appointments to fill vacancies shall be for the 
unexpired term of the vacant office. 
The appointment of each member of the Board of 
Adjustment as such exists at the time of the 
passage of this ordinance is hereby ratified and 
continued for the same term as existed under the 
prior appointment. 
6. Utah County Zoning Ordinance § 7-14. Power of Board 
Limited. 
The powers and duties of the Board of Adjustment are 
limited to the judicial and administrative guidelines set 
forth in this ordinance. The Board shall not have the 
authority to amend this ordinance, nor to act outside of 
the authorized rules set forth in sections 7-11 through 
7-24 of this ordinance nor sections 17-27-701 to 17-27-
708 of the Utah Code Annotated 1953. Moreover, no 
decision shall be made in such a way so to destroy the 
intent and purpose of the zoning ordinance. Furthermore, 
the Board of Adjustment does not have the power to sue 
and be sued; its decisions are subject to review only 
according to the provisions of section 7-24 of this 
ordinance and 17-27-708 of the Utah Code Annotated 1953. 
IV. STATEMENT OF THE CASE 
A. NATURE OF THE CASE 
This appeal is from an Order of Dismissal in favor of 
Appellee on the basis that plaintiff had failed to exhaust his 
administrative remedies prior to bringing this action in the 
district court pursuant to statute. (R at 72) 
B. COURSE OF PROCEEDING 
3 
1 . DISMISSAL FOR FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES. 
On February 18, 1994, defendant, Sundance filed a Motion to Dismiss 
for failure to exhaust Administrative remedies. (R at 36) On 
March 8, 1994, the plaintiff filed a Memorandum in Opposition to 
Motion to Dismiss. (R at 42) Finally on March 18, 1994 defendant 
filed a Reply Memorandum and Request for Ruling (R at 54). A 
hearing was held April 18, 1994 and the court entered its ruling 
May 11, 1994. (R at 72 ) Notice of Appeal was timely filed May 
16, 1994. (R at 74) 
C. STATEMENT OF THE FACTS RELATED TO THE ISSUE PRESENTED FOR 
REVIEW 
This action arose based upon a dispute by plaintiff with 
Utah County that it had acted inappropriately when the County 
Commission made changes in a plat and then approved the same for 
Sundance Recreational Resort without resubmitting the changes to 
the planning commission for review (R at 2-3). Plaintiff, on 
numerous occasions in the past, has attempted to appeal actions and 
rulings of the County Commission to the Board of Adjustment, only 
to be told that the Board of Adjustment did not, and does not, have 
authority to review actions and decisions made by the County 
Commission (R at 86). Based upon this long history of rulings, 
plaintiff brought this action in the district court, which was 
dismissed for failure to exhaust administrative remedies. 
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V. SUMMARY OF THE ARGUMENT 
A. THE ORDER OF DISMISSAL WAS INCORRECTLY BASED UPON THE 
PRESUMED JURISDICTION OF THE BOARD OF ADJUSTMENT 
A Board of Adjustment is strictly a creature of statute and 
ordinance which may only exercise jurisdiction to the extent 
granted by the creating body. By ordinance Utah County limited the 
jurisdiction of the Board of Adjustment to hear appeals to acts by 
administrative officials or agencies. The Utah County Zoning 
Ordinance specifically identifies what individuals and agencies 
qualify for review as administrative agencies or officials, and 
actions by the Utah County Board of Commissioners do not fall 
within that jurisdiction. Inasmuch as the Order to Dismiss was 
granted on improper grounds based upon an expanded view of the 
jurisdiction of the Board of Adjustment for Utah County, the 
dismissal was improper and must be reversed. Remand is therefore 
proper. 
B. THERE WAS NO STATUTORY JURISDICTION TO SUPPORT DISMISSAL 
The legislature established the limits of jurisdiction of 
Boards of Adjustment in UCA § 17-27-704. The legislature 
explicitly limited review to acts by individual administrative 
officials, and no others. However, even assuming jurisdiction, 
only the county may rely upon the requirement to exhaust 
administrative remedies set out in UCA § 17-27-1002. The dismissal 
should therefore be reversed. 
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VI, ARGUMENT 
A. STANDARD OF REVIEW FOR DISMISSAL 
The standard of review for an involuntary dismissal where 
findings of fact are made was set out in Petty v. Gindv 
Manufacturing Corporation, 17 Ut.2d 32, 404 P. 2d 30 (1965) wherein 
the court stated that: 
Where the trial court granted defendant's motion to dismiss 
and elected to make findings as authorized by Subdivision(b), 
review of the evidence on appeal would be in the light most 
favorable to the findings. 
However, with regard to the conclusions of law of a trial 
court, the court in Southern Title Guarantee Company v. Bethers, 
761 P.2d 951 (Ut App. 1988) stated that: 
On the other hand, it does not defer to conclusions of law, 
but reviews them for correctness. 
In this matter, although finding of fact were made (R at 71), 
they are relatively free of dispute. The only question that exists 
is whether, as a matter of law, actions by the Board of County 
Commissioners must be appealed to the Board of Adjustment in Utah 
County prior to bringing an action in the district court. It will 
be shown that the Board of Adjustment had no jurisdiction to review 
the actions of the Board of County Commissioners, there being no 
administrative remedy therein, and therefore Appellant did exhaust 
his administrative remedies. Remand is therefore appropriate. 
B. THE BOARD OF ADJUSTMENT WAS WITHOUT JURISDICTION TO 
REVIEW 
The district court dismissed this action on the grounds that: 
Having failed to so exhaust his administrative remedies and by 
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ignoring the plain, speedy and adequate remedy at law in the 
form of a statutory appeal of the agency's decision, the 
plaintiff has placed himself out of the reach of the 
extraordinary relief of mandamus. Order of Dismissal (R at 69) 
In Sandv Citv v. Salt Lake County, 827 P.2d 212 (Ut 1992) the 
court addressed whether an applicant for mandamus in a district 
court must appeal every zoning action to the Board of Adjustment. 
That court, quoting Enaelmann v. Westercrard, 98 Nev. 348, 353, 647 
P.2d 385, 389 (1982) stated that: 
11
 The doctrine of exhaustion of remedies does not require one 
to initiate and participate in proceedings where an 
administrative agency clearly lack jurisdiction... If Sandy 
City, 827 P.2d at 221. 
The Sandy City court then went on to state that Sandy City had 
no requirement to appeal an action to the Board of Adjustment where 
the Board of Adjustment had no authority to hear that appeal. 
The Utah County Board of County Commissioners created a Board 
of Adjustment by Utah County Zoning Ordinance § 7-11-A which reads 
in pertinent part ff There is hereby created a Board of 
Adjustment...'1. Utah County Zoning Ordinance at page 7-4. The 
Board of County Commissioners then expressly limited the powers of 
the Board of Adjustment. Utah County Zoning Ordinance 7-14 
provides in pertinent part: 
The powers and duties of the Board of Adjustment are limited 
to the judicial and administrative guidelines set forth in 
this ordinance. The Board shall not have the authority to 
amend this ordinance, nor to act outside of the authorized 
rules set forth in sections 7-11 through 7-24 of this 
ordinance nor sections 17-27-701 to 17-27-708 of the Utah Code 
Annotated 1953. UCZO page 7-6. 
The Board of Adjustment was thereby expressly limited to 
authority as granted by the Zoning Ordinance only. The Board of 
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Adjustment, with regard to appeals to protest acts by officials and 
agencies has the following power as set out in UCZO § 7-18-B-2, 
which provides for jurisdiction in pertinent part as follows: 
To reverse any order, requirement, decision, or determination 
made in administering or interpreting the zoning ordinance by 
any administrative official or acrencv; UCZO page 7-7. 
(Emphasis added) 
The jurisdiction of the Board of Adjustment was thereby 
limited to hear appeals from actions by fl any administrative 
official or agency". 
The Utah County Zoning Ordinance also identifies exactly who 
or what an administrative agency or official is. UCZO § 2-2-B 
provides in material part as follows: 
1. Administrative Agency 
The Utah County planning director and his associated 
staff members (excluding the appointed planning 
commission). 
2. Administrative Officer 
The planning director, the zoning administrator or any of 
their duly appointed designees. 
Utah County has expressly limited the authority of the Board 
of Adjustment to hear appeals only from those actions taken by an 
administrative agency or a administrative official. It therefor 
cannot have power to act upon any appeal from a decision by the 
Board of County Commissioners. In Town of Alta v. Ben Hame Corp., 
836 P.2d 797(Ut App.1992), Judge Bench, in his concurring and 
dissenting opinion, stated that the proper standard of review when 
interpreting zoning ordinances is: 
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Zoning laws " must be given strict construction and the 
provisions thereof may not be extended by implication.,f Town 
of Altaf 836 P. 2d at 806 quoting Maui v. Puamana Management 
Corp., 2 Haw. App. 352, 631 P.2d 1215, 1218(1981). 
Because the zoning ordinance must be strictly construed, the 
jurisdiction of the Board of Adjustment extends only to acts of the 
designated administrative agency and officials. Because no appeal 
can be of acts of the Utah County Board of Commissioners or the 
appointed Planning Commission, Appellant therefore exhausted his 
administrative remedies before filing, and this action was properly 
brought before the district court. 
C. THE STATE STATUTE WOULD NOT CREATE A DIFFERING RESULT 
The legislature set out the permissible limits of jurisdiction 
for Board of Adjustment appeals in Utah Code Annotated § 17-27-704. 
That section provides in a material part as follows: 
The applicant or any other person or entity adversely affected 
by a zoning decision administering or interpreting a zoning 
ordinance may appeal that decision applying the zoning 
ordinance by alleging that there is error in any order, 
requirement, decision, or determination made by an official in 
the administration or interpretation of the zoning ordinance. 
In Allisen v. American Legion Post #134, 763 P.2d 806,(Ut. 1988), 
the court that stated that: 
Where the statutory language is plain and unambiguous, this 
court will not look beyond to divine legislative intent. 
Instead, we are guided by the rule that a statute should be 
construed according to its plain language. Allisen, 763 P.2d 
at 809. 
The legislature granted authority to appeal decisions to the 
Board of Adjustment only over " any order, requirement, decision, 
or determination made by an official in the administration or 
interpretation of the zoning ordinance.11 The legislature has 
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created an unambiguous statute which provides for appeal to the 
Board of Adjustment only from acts by an official acting 
individually. There is no doubt that the Board of County 
Commissioners is a body, and not an official, and is in fact 
comprised of three individuals. At no time can any individual 
acting by himself act as if he were the Board of County 
Commissioners. The plain meaning of the statute is that only acts 
by individual officials may be reviewed on appeal, and that no 
appeal may be had from actions by the Board of County 
Commissioners. The legislature, not having granted jurisdiction to 
Boards of Adjustment to review acts of County Commissions in its 
express language, no such extension is permissible pursuant to the 
established rules of statutory construction regarding zoning laws. 
The dismissal was therefore improper. 
D. PRIVATE ATTORNEYS GENERALLY ARE NOT LIMITED TO AN 
EXHAUSTION OF ADMINISTRATIVE REMEDIES 
The legislature created something of a paradox when it enacted 
UCA § 17-27-1001 and 1002. Section 1001 provides a material part as 
follows: 
No person may challenge in district court a county's land use 
decisions made under this chapter or under regulation made 
under authority of this chapter until they have exhausted 
their administrative remedies. (Emphasis added) 
Section 1002 provides a material part as follows: 
1 (a) A county, county attorney or any owner of real 
estate within the county in which violations of 
this chapter occur or are about to occur may, in 
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addition to other remedies provided by law, 
institute: 
(i) injunctions, mandamus, abatement, or any other 
appropriate actions; or 
(ii) proceedings to prevent, enjoin, abate, or remove 
the unlawful building, use or act. 
(b) A county need only establish the violation to obtain the 
injunction. 
By its express terms, Section 1001 prevents any person from 
challenging a county for its land use decisions without exhausting 
their administrative remedies. It does not apply to actions 
against individual violators. Section 1002, on the other hand 
provides a remedy, " in addition to other remedies presumably 
including the preceding § 1001 provided by law" and allows nany 
owner of real estate within the county" to institute proceedings 
for injunctions, mandamus, abatements,or any other appropriate 
action. Land owners thereby are private attorneys general with the 
right to use the police power. They must therefore be subject to 
the same constraints and have the same freedom of exercise, as the 
county attorney. 
This raises the paradox. Counties, County attorneys and land 
owners are all persons, and § 1002 puts them on equal footing to 
bring actions. Therefore, based upon the trial court's predicating 
§ 1002 remedies on compliance with § 1001, is a county or its 
attorney prohibited from stopping violations of its zoning laws, to 
include improperly issued building permits and other administrative 
mistakes, if they do not timely bring it to a Board of Adjustment? 
The patent absurdity of limiting police power by this construction 
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is its own answer. However, if this court determines that the 
county is not so required, there is no principled reason to make 
that same limitation apply to a private attorney general acting 
pursuant to Section 1002. At worst, the only party defendant which 
may be excused for plaintiff's failure to meet the requirements of 
Section 1001 would be the county itself, acting to make land use 
decisions and not any other violator of the zoning ordinance. 
Therefore even if this court determines that the Board of 
Adjustment had jurisdiction under the Utah County Zoning Ordinance 
and the Utah Code, dismissal must be reversed with regard to 
Sundance Recreational Resort. Appellant has properly brought it 
before the court for numerous serious violations of the Zoning 
Ordinance, and the action may proceed in the lower court. 
VII. CONCLUSION 
The Board of Adjustment is without jurisdiction to hear 
appeals on actions by the Board of County Commissioners under 
either the Utah County Zoning Ordinance or the Utah Code Annotated. 
Even should the court find that the Board of Adjustment did have 
such authority, the only party which may be dismissed in this 
matter would be of Utah County, and not the violating land owner 
inasmuch as Section 1002 provides a separate and distinct remedy 
for private attorneys general against violators of the ordinance 
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which is separate from actions against a county for land use 
decisions. Dismissal must therefore be reversed and this matter 
remanded for trial in the lower court. 
DATED this ^ day of A^^^J^. 1994, 
RJJGHARD C. COXSON - A5933 
THftorney for Plaintiff 
457 North Main 
Spanish Fork, UT 84660 
(801) 798-3591 
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